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be served on those persons whose inter-
est in the estate might be adversely af-
fected by the granting of the petition, 
and after allowing such persons an op-
portunity to resist such petition by fil-
ing answers, cross petitions or briefs as 
provided in paragraph (c) of this sec-
tion.

APPEALS FROM DECISIONS OF BIA 
DECIDING OFFICIALS

§ 4.243 Appeals from BIA. 
Any appeal filed pursuant to 25 CFR 

part 15, subpart E, will be referred to 
an OHA deciding official pursuant to 
§ 4.210. The OHA deciding official will 
review the merits of the case de novo 
and conduct a hearing as necessary or 
appropriate pursuant to the regula-
tions in this subpart. The BIA deciding 
official must forward to the OHA decid-
ing official all documents and other 
evidence upon which the BIA deciding 
official’s decision was based.

CLAIMS

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted.

§ 4.250 Filing and proof of creditor 
claims; limitations. 

(a) All claims against the estate of a 
deceased Indian must be filed with the 
agency 

(i) Within 60 days from the date BIA 
receives a certified copy of the death 
certificate or other verification of the 
decedent’s death under 25 CFR 15.101 or 

(ii) Within 20 days from the date the 
creditor is chargeable with notice of 
the decedent’s death, whichever of 
these dates is later. 

(b) No claim will be paid from trust 
or restricted assets when the OHA de-
ciding official is aware that the dece-
dent’s non-trust estate may be avail-
able to pay the claim. 

(c) All claims must be filed in trip-
licate, itemized in detail as to dates 
and amounts of charges for purchases 
or services and dates and amounts of 
payments on account. Such claims 
must show the names and addresses of 
all parties in addition to the decedent 
from whom payment might be sought. 
Each claim must be supplemented by 
an affidavit, in triplicate, of the claim-
ant or someone in his or her behalf 

that the amount claimed is justly due 
from the decedent, that no payments 
have been made on the account which 
are not credited thereon as shown by 
the itemized statement, and that there 
are no offsets to the knowledge of the 
claimant. 

(d) Claims for care may not be al-
lowed except upon clear and convincing 
evidence that the care was given on a 
promise of compensation and that com-
pensation was expected. 

(e) A claim based on a written or oral 
contract, express or implied, where the 
claim for relief has existed for such a 
period as to be barred by the State 
laws at date of decedent’s death, can-
not be allowed. 

(f) Claims sounding in tort not re-
duced to judgment in a court of com-
petent jurisdiction, and other unliqui-
dated claims not properly within the 
jurisdiction of a probate forum, may be 
barred from consideration by an in-
terim order from the OHA deciding of-
ficial. 

(g) Claims of a State or any of its po-
litical subdivisions on account of social 
security or old-age assistance pay-
ments will not be allowed.

§ 4.251 Priority of claims. 

(a) Upon motion of the Super-
intendent or a party in interest, the 
OHA deciding official may authorize 
payment of the costs of administering 
the estate as they arise and prior to 
the allowance of any claims against 
the estate. 

(b) After the costs of administration, 
the OHA deciding official may author-
ize payment of priority claims as fol-
lows: 

(1) Claims for funeral expenses 
(including the cemetery marker); 

(2) Claims for medical expenses for 
the last illness; 

(3) Claims for nursing home or other 
care facility expenses; 

(4) Claims of an Indian tribe; and 
(5) Claims reduced to judgment by a 

court of competent jurisdiction. 
(c) After the priority claims, the 

OHA deciding official may authorize 
payment of all remaining claims, re-
ferred to as general claims. 

(d) The OHA deciding official has the 
discretion to decide that part or all of
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an otherwise valid claim is unreason-
able, reduce the claim to a reasonable 
amount, or disallow the claim in its en-
tirety. 

(1) If a claim is reduced, the OHA de-
ciding official will order payment only 
of the reduced amount. 

(2) An OHA deciding official may re-
duce or disallow both priority claims 
and general claims. 

(e) If, as of the date of the hearing, 
there is not enough money in the IIM 
account to pay all claims, the OHA de-
ciding official will order payment of al-
lowed priority claims first, either in 
the order identified in paragraph (b) of 
this section or on a pro rata (reduced) 
basis. 

(f) If, as of the date of the hearing, 
less than $1,000 remains in the IIM ac-
count after payment of priority claims 
is ordered, the general claims may be 
ordered paid on a pro rata basis or dis-
allowed in their entirety. 

(g) The unpaid balance of any claims 
will not be enforceable against the es-
tate after the estate is closed. 

(h) Interest or penalties charged 
against either priority or general 
claims after the date of death will not 
be paid.

§ 4.252 Property subject to claims. 
Claims are payable from income from 

the lands remaining in trust. Further, 
except as prohibited by law, all trust 
moneys of the deceased on hand or ac-
crued at time of death, including 
bonds, unpaid judgments, and accounts 
receivable, may be used for the pay-
ment of claims, whether the right, 
title, or interest that is taken by an 
heir, devisee, or legatee remains in or 
passes out of trust.

WILLS

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted.

§ 4.260 Making of a will; review as to 
form; revocation. 

(a) An Indian 18 years of age or over 
and of testamentary capacity, who has 
any right, title, or interest in trust 
property, may dispose of such property 
by a will executed in writing and at-
tested by two disinterested adult wit-
nesses. 

(b) When an Indian executes a will 
and submits the same to the Super-
intendent, the Superintendent must 
forward it to the Office of the Solicitor 
for examination as to adequacy of 
form, and for submission by the Office 
of the Solicitor to the Superintendent 
of any appropriate comments. The will, 
codicil, or any replacement or copy 
thereof, may be retained by the Super-
intendent at the request of the testator 
or testatrix for safekeeping. A will 
must be held in absolute confidence, 
and no person other than the testator 
may admit its existence or divulge its 
contents prior to the death of the tes-
tator. 

(c) The testator may, at any time 
during his or her lifetime, revoke his or 
her will by a subsequent will or other 
writing executed with the same for-
malities as are required in the case of 
the execution of a will, or by phys-
ically destroying the will with the in-
tention of revoking it. No will that is 
subject to the regulations of this sub-
part will be deemed to be revoked by 
operation of the law of any State.

§ 4.261 Anti-lapse provisions. 

When an Indian testator devises or 
bequeaths trust property to any of his 
or her grandparents or to the lineal de-
scendant of a grandparent, and the dev-
isee or legatee dies before the testator 
leaving lineal descendants, such de-
scendants will take the right, title, or 
interest so given by the will per stir-
pes. Relationship by adoption is equiv-
alent to relationship by blood.

§ 4.262 Felonious taking of testator’s 
life. 

No person who has been finally con-
victed of feloniously causing the death 
or taking the life of, or procuring an-
other person to take the life of, the tes-
tator, may take directly or indirectly 
any devise or legacy under deceased’s 
will. All right, title, and interest exist-
ing in such a situation will vest and be 
determined as if the person convicted 
never existed, notwithstanding § 4.261.

CUSTODY AND DISTRIBUTION OF ESTATES

SOURCE: 66 FR 67656, Dec. 31, 2001, unless 
otherwise noted.
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